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SUPPLEMENTAL FILING RE: 1.) PLAINTIFF LAMBERT’S MOTION FOR SUMMARY
DISPOSITION ONLY AS COUNT | OF THE FILED COMPLAINT; & 2.) PLAINTIFFS’
OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY DISPOSITION

NOW COMES Plaintiff THOMAS LAMBERT, by counsel, and offers this
supplemental filing to provide newly issued discovery responses propounded by
Defendant CITY OF HARBOR BEACH on August 17, 2017. Plaintiff LAMBERT has
previously argued that because the City of Harbor Beach could not charge any FOIA fees
regarding the three October 3, 2016 FOIA requests due to the failure to have posted or
maintained on its website its procedures and guidelines and its written public summary,
the fee-demand made on October 7, 2016 by City Manager Wrubel was improper and

without any legal basis. This Court questioned whether those procedures and guidelines

and its written public summary were, in fact, posted on the City’s website on October 7,
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2016. The answer, by judicial admission, is now undisputed no. The City of Harbor Beach
now admits 1.) it directly and/or indirectly administers or maintains an official internet

presence at www.harborbeach.com (Exhibit 19, 1) and neither the mandatory

procedures and guidelines and its written public summary posted on October 7, 2016—
the date the City illegally demanded a fee. (Exhibit 19, 92-3). The particular time when
this Court reviews the prior actions of a public body is when it makes its formal response
to the proffered FOIA requests—subsequent actions of the public body, the requester,
and general events through the passage of time are not irrelevant to the Court’s inquiry.
State News v Mich State Univ, 481 Mich 692, 703-704, 753 NW2d 20 (2008). Thusly, the
only legally relevant date is October 7, 2016.

A request for admission is not a typical discovery device, but rather used to
establish some of the material facts in a case without the necessity of formal proofs.
These admissions are formal concessions “that have the effect of withdrawing a fact from
issue and dispensing wholly with the need for proof of the fact.” Radtke v Miller, Canfield,
Paddock & Stone, 453 Mich 413, 420; 551 NW2d 698 (1996). Therefore, it is judicially
established that when the Wrubel Response demanded $251.87, the correct fee was
$0.00 because a public can only charge a fee “if it has established, makes publicly
available, and follows procedures and guidelines to implement this section as described
in subsection (4).” MCL 15.234(1). Subsection 4(4) requires that “[i]f the public body
directly or indirectly administers or maintains an official internet presence, it shall post
and maintain the procedures and guidelines and its written public summary on its
website.” MCL 15.234(4). The City now concedes it directly and/or indirectly administers

or maintains an official internet presence at www.harborbeach.com (Exhibit 19, 1) and
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neither required document was posted on October 7, 2016. By failing to meet the

requirements of Section 4(1) and 4(4) on the date of its formal response, the City was

barred from demanding any fee and should have simply fulfilled the three FOIA requests.

The City to date still has not fulfilled the requests. The City has illegally refused and

otherwise wrongfully delayed disclosing or providing copies of a public records requested.

Summary disposition in Plaintiff’s favor is appropriate.

Date: August 21, 2017

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing
document(s) was served on parties or their attorney of
record by 1.) emailing the same to the email addresses or
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the

21st day of August, 2017.

PHILIP L. ELLISON
Attorney at Law
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DEFENDANT’S ANSWERS TO PLAINTIFF LAMBERT’S THIRD RENEWE

RE T FOR DISCOVERY

NOW COMES the Defendant, CITY OF HARBOR BEACH, by and through its
attorneys, PLUNKETT COONEY, and for its Answers to Plaintiff Lambert’s Third (and
Renewed) Request for Discovery, states as follows:
1. REQUEST TO ADMIT: Admit the City of Harbor Beach directly and/or indirectly

administers or maintains an official internet presence at www.harborbeach.com
RESPONSE: Admitted.

a. INTERROGATORY: If the answer to the previous request for admission is

anything other than a complete affirmation, identify with particularity the

factual and/or legal basis (including full citations to all laws) for your
denial, including the name, home and business address, and telephone
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number of every person having first-hand knowledge of any portion of the
facts or law; specify the substance of the facts or law that you or your
attorney may seek to elicit from those persons and how those persons
gained the information regarding those facts or law; and identify the
contents of any written materials or computer data relied on in support of
your denial (or attach copies to your answers to these discovery requests).
If you are unable to admit or deny the request, identify all the information
that you have available in your answer to this discovery request and
specify why you cannot admit or deny the previous request for admission.

RESPONSE: Not applicable.

2. REQUEST TO ADMIT: Admit that the City of Harbor Beach's written public summary
for FOIA was not posted on its website as of or before October 7, 2016.

RESPONSE: This request is objected to in that it seeks information that is not
relevant nor reasonably calculated to lead to the discovery of relevant evidence.
Without waiver of that objection, admitted.

a.

INTERROGATORY: If the answer to the previous request for admission is
anything other than a complete affirmation, identify with particularity the
factual and/or legal basis (including full citations to all laws) for your
denial, including the name, home and business address, and telephone
number of every person having first-hand knowledge of any portion of the
facts or law; specify the substance of the facts or law that you or your
attorney may seek to elicit from those persons and how those persons
gained the information regarding those facts or law; and identify the
contents of any written materials or computer data relied on in support of
your denial (or attach copies to your answers to these discovery requests).
If you are unable to admit or deny the request, identify all the information
that you have available in your answer to this discovery request and
specify why you cannot admit or deny the previous request for admission.

RESPONSE: Not applicable.

PRODUCE: If the answer to the previous request for admission is

anything other than a complete affirmation, produce and/all proof that the
City of Harbor Beach's written public summary for FOIA were posted on its
website as of or before October 7, 2016.

RESPONSE: Not applicable.



3. REQUEST TO ADMIT: Admit that the City of Harbor Beach's FOIA Policies and
Procedures were not posted on its website as of or before October 7, 2016.

RESPONSE: This request is objected to in that it seeks information that is not
relevant nor reasonably calculated to lead to the discovery of relevant evidence.
Without waiver of that objection, admitted.

a. INTERROGATORY: If the answer to the previous request for admission is
anything other than a complete affirmation, identify with particularity the
factual and/or legal basis (including full citations to all laws) for your
denial, including the name, home and business address, and telephone
number of every person having first-hand knowledge of any portion of the
facts or law; specify the substance of the facts or law that you or your
attorney may seek to elicit from those persons and how those persons
gained the information regarding those facts or law; and identify the
contents of any written materials or computer data relied on in support of
your denial (or attach copies to your answers to these discovery requests).
If you are unable to admit or deny the request, identify all the information
that you have available in your answer to this discovery request and
specify why you cannot admit or deny the previous request for admission.

RESPONSE: Not applicable.

b. PRODUCE: If the answer to the previous request for admission is
anything other than a complete affirmation, produce and/all proof that the
City of Harbor Beach's FOIA Policies and Procedures were posted on its
website as of or before October 7, 2016.

RESPONSE: Not applicable.

4. PRODUCE: All documents, including meeting minutes, that evidences that the
City of Harbor Beach's City Council approved the FOIA Policies and Procedures
and/or written public summary for FOIA.

RESPONSE: The requested documents are attached.

5. INTERROGATORY: Under oath, state the date the City of Harbor Beach's FOIA
Policies and Procedures were posted on its website at www.harborbeach.com.
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STATE OF MICHIGAN )
SS

COUNTY OF

The undersigned, first being duly sworn, deposes and says that he has read the
foregoing, and knows the contents thereof, that the information contained therein is true
and correct to the best of his knowledge and belief.@?

M e

RON WRUBLE

The foregoing instrument was acknowledged, subscribed and
sworn to before me, _/7ary Janc onc‘au-w(-' this

IName of Yatary}

__ /6 dayof _Augast 2017 by RON WRUBLE,

(Natary Sipuature)

/%lf\:/ J;n(’ Mycfwé/ﬂ Notary Public

- State of: Michigaaq

JANE WOYCHOWSIQ o

NOTARY PUBLIC, STATE OF py County of: 'L/"‘ff)"
wwmwoug;mesrm 2019

ACTING N OOUNTY OF ' Acting in the County of: /71U/0ﬂ —-

My Commission expires: A-1-/19
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